4 v

‘.' PREVENTIVE LAW ‘FOR EF-FECTI.VE

~ _._l’

. Mnnaging Editor.
* Eleahor Doctor - °
Bamsler& Soliciter, Calgnry

' }Assoclate Editors: i R

Adwso"y Board: -
¢ Stewart McKelvey Surhng Seales
[ RodcnekH Rogers, Halifax .-

Margaret Ross; Otnwa, ¢ - N

. James S. Peacock Q.C., Culgm'y '

v | University o Calgan )
Joe Allnn Ductch D., ‘FR. C.P(C) .
Assistant Clinical Prof'cssur of Medicine -
Borden Ladner Gervais LLP v, "3

- Oren Samuel.wncouvcr Iy

. MeCanhyTélmull LLP .
- Robert-Jean Chénier, Montreal
Nle]ernved Toronto
".Bennett .I'cnes .
John Martland, Q.C., Calgary
RoseM Caner. Edmontcrr

oy

.

Sl e

‘n

RN

4

Py
To Subseribe.

e —MsuI edlaw@edlawcanada com
. Educatmn Law Tnfosburce Ltd. .
Box 72038 RPO, Glenmore Landmg

L CalgaryAlberta T2" SHSr i
~ Price is $195.00 +GST peg year and -

-and Web ‘Site Research. Servlee

* - Hilary Stout, LL.B = " R Lo
*” Law Emporium; CnE;ury o i -

. -Gow]mg Lofleur I-lend:rson LLP o .

Call (403) 640-6242 "Fax: (403) 640-9911 - ¢léctronic fetal Heart rate momtonng, ‘and that:Dr. Lee-had fallen‘\below the -

7

includes .prescribed copyrlght pr'ivrleges .7

T "

Ly .

Vsn‘ oun%b Site at Irttp.//wvﬂmedlawcanada.com

P . -

3 oo, f.
— - -7 -

HEALTH CARE MANAGEM ENT

N \_,IU..

-..

pestor

ﬂea[tﬁ | -“’-"..‘_.-r =_,Z'

Neghgence in Delayed
,, Treatment by\ Obstetrlclan |
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Earlym themommg of September 18 1994 twc wemen were admit-. .
" - - ied to the Branson Hospital with: complamts relating to their ﬁlll-ferm
» - pregnancies: Ms: C.S. (the “First Patient”) was admitted at:1:40.am
w1ﬂ1 “vaginal bleedmg The second patlent Ms, _Tsur-—Shdfer (the; “Second Pa-
tlent”) was‘adnutted at2: 35 am W1ﬁ1 a,breech presentatmn! Dr, Leeg, the onscall -
r()I:ostelrxeran was aware of thie First Patrent 's srtuatlon but chose to ‘manage the
* ipitial stages of-her care from his horne, At 2:50 arn ‘he was made aware of the -
Second Patient’s sftuatlcn as well, but did not. arrive at the hospital untﬂ 4 10 .
--am. At that trme’"hesaw the First Patlent and deterrmned thaf an emergency i c- -
" section was. indicated, He ‘then. saw the Second Patlent at 4:25 but-did’ not

perform.an ‘gxamination, merer adv1smg her that as §oon as he” completed the|
J,ﬁrst operatmn, e would @ake care of her. At 4:35 am, while Dr. Lee was in,

- surgery,-the’ fétal heart rate {the “FHR") of the Second Patient’s child dropped

“to 60 Nurse mtervent:on led fo.a recovely but by 4:45 the FHR had. dropped
~again and this time, mterventxon did not lead to recovery. Dr. Lee was advisdd
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-of the situation at 4:45 but v was already in: surgery with theFlrst Patient. By ! the' Lo

" Y

tlme thie: second ch11d Naorm, ‘was dehvered she had suffered bram damage
T N ¥ .
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Ms Tsur-Shofer and her Chlld clauned that her own obstetnr.:lan Dr Grynspan. > ’

! had ‘beenr ‘negligent i in failing t to prcvrde the hospitel with’ complete antenatal
Tecords; that certdin of the nurses had been neghgent in failingtg use continual

appropnafe standard of care in failing to aftend at the hosprtai ina, tlmely fash—
ion and fa11mg to examme heerhen le f' rst saw her at2 35 am. I
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'The clalm dgainst Dr. Grynspan —was -
' _drsm1s§ed on:the basis that, whatever-. line of events througliout the morumg\,
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dld not contrlbute to Naomi's m_]unes

The clarm agamst the nurses was.dis- -

~rmssecl' as well,.on’ the. basrs ‘that their ‘
failure to pr0v1de contmuous FHR was-
- judgihent galt that did not constrtute

ﬂ{easons

. " the’Second JPatlent 1n~a trmely

- Jmanner He’kuew as early s 2 50~ -

-The.- Court dwelt at length 'on a nme

ofﬁeptember 18 1994, focusing '
. prlmanly on.fwhatJDr Lee lcnew or
should have known, at: various stages
The essence of Dr. Lee’s neghgencewas
“in failing fo amve at thehospltal in tinie -

“to deal promptly with the First Patlent

neghgence The c1a1m against Dr. Lee < who was ifi gn emergency sﬁuatmﬁ“ 50
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- Jamar§/ 1997 the plaintiff

Roe nndefvent ‘arfabortion
performed by the Defendant-. .

,‘Dr Dabbs Hereasons for segking the
procedure were Iargely ﬁnanclal as
" shewasthen the single ‘Thother 6£two
chlldren aged 11 and+4, and she had, .

- uncertam income. Pnor to. the\

‘ . pregnancy, she-had been’ using an TUD

been successﬁrl and she'was given. a’

birth cottrol. On_Apnl 1, 1997 her
family physrclanjadvrsed her that she

‘ _beyond the time’ 11m1tfor astherapeu—

t1c abértion in Brltlsh'Columbia, and

" - so:she continwed with the pregnancy

- ‘and gave birth=io a. normal healthy
- child, . - - ;
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that he did not haVertlrne to deal With
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Damages for Falled Abortlon and Wrongful Blrth
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- -standard of care wrth regard 0°the pro-
. cedure partrcularlyhavmg regard tothe,

",presence of the. TUD; and for failing to -

pay sufficient attention to- the post—abor— —child; but mes to- set off the beneﬁts . '
;parents recgive as‘a resuft of’havmgu .

~tion laboratory report which wis Some>-
what vague arid mconcluswe Attheend
~of the day; Ms. Roe wag awarded

- $5000 for loss’ ‘of i income. NS
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. -and this wds:still in place-at the time:- The Colrt dealt ﬁrst wrth the standard' ut dem ded oty
- of the.abortion. She was later dsstred
" by Dr..Dabbs that'the procedure-had

‘of care expected ofa dootor~where -an
“IUD devrce isin place, both as regards
fothe abortlon procedure and in-follow-

a m. that he- could- have. tWo'
emergency patrents or hrs hands-but.
did not arrive at the hosp1ta1 untll
mere “than ari-hour later The Court
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" noted that, had Dr: Lee exammed the "~
: Second'Patrent promptly;. she - and her— '

~child’ mrght have been treated first. -

‘J’Zsur-Shofer w Gijwsparf [2004]
OJ Nc 2361 (Ont SCJ) -
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havmg a ch11d the “offsetfbeneﬁt
approach which allows the recovery
of - damages for the cost of zaising a ,

the child;-and the “hrmted ‘damages”

approach whmh allows-an award for - ‘
' '$55, 000 for non-pecuniary damages and - _ the preghancy,’ the childbirth and ﬂ:1e =

" costs of-initially accommodatmg the -

*-- “newbormn, but provrdes notlring for the\e

costs of rarsmg the child>The Court

> considered each’ of these approaches
none of them was ap- '

propnate_ R f_, -
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" the Suction curette Suffimenﬂy, in light »damages, or * general. damageS”would
be. most’appropnate, notmg that this : « -

of the.embédded IUD and in failing to-.

© wasstifl pregnant. At the. time shé was « pay sufficient attention to the lab report‘

“ might seem ar‘om'afy but that “it i isno. -

.the doctor breached the standard of. care > > lesg arblt"rary totryand. force this type

an ordmary competent physrcran if sim-
“ilar clrcumstances A :

It then went on- to address, at length,
the.i issue of damages rioting that there.

.Ccm.se of :ﬂctwn : Cox were four “traditional” legal approach-.~

Ms Roe bréught an action in negh—

ag fallmg to follow up: appropnately

Q)ecman R,
The dogtor was found Irable for hav-

Fd

esto damages in'other* wrongﬁrl birth?
cages: the ‘no- recovery approach

B " gence against the doctor for falhng to, whlch is foinded on the assumptlon that -
.. properly perform the abortion, as'well.;

~any birth'is a blessmg for thie parents, =

-angd should not result in damages, the -
“totaf recovery” approach- which, pro-.

“vides the full cest of raisjng the child, .
“without any ¢ deducfion For: the beneﬁts

’ mg farled to conform to the apphcableo . that accrue to a parent as the result of 1485 (B.€.S, C. ).

of clarm into'd peeumary or ecouom1c

" T~ loss rnodel Instead the overall ¢ircum-
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< .shot of Depo-Provera for ongoing +-up: I found that, in failing to advance The_]udge decidsd that non-pecumary o

~stances must be. cons1dered inarriving -

~atan, appropnate award ” In this case

- the Ms..Rde-had suffe)red. the normal E

“pain: andSuﬁénng ofchildbirth, hmlta-_' ’
tion on her I1festyle and activity afd- -

emotronalupheaval of thinkingthat one

of twins had been. aborted or that tie ~

.

- fetus’ _was daugaged She ais6 had to
make a stressfu} decrslon about late-
term aborttpn ' -
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